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TAXES 
 
Senate Fails to Proceed on Tax Extenders 
Legislation; House Focused on Passing 
Single Measures 
 
Key Points: 

 The Senate failed to obtain the 60 votes 
required to invoke cloture to cut off debate on 
Senate Finance Committee Chairman’s 
substitute on the tax extenders bill 

 Unless an agreement is made between parties 
tax extenders may stall on the Senate floor 
unresolved until after November elections 

 House remains focused on passing individual 
extenders but may mark up a second package 
in coming weeks 

 
This week the Senate began consideration of 
the “Expiring Provisions Improvement Reform 

and Efficiency Act,” (EXPIRE Act) (H.R. 
3474) that extends expired tax provisions for 
two years (2014 and 2015). Dozens of 
amendments were filed; however, in a 53-40 
vote on May 15 the Senate failed to obtain the 
60 votes required to invoke cloture to cut off 
debate on Senate Finance Committee 
Chairman Ron Wyden’s (D-OR) substitute that 
embodies the Senate tax extenders 
bill.  Republicans held firm in their opposition 

This Week in Congress 

 House –The House was in recess.  

 Senate –The Senate voted to invoke cloture on H.R.3474, the legislative vehicle for the 
tax extenders legislation by a vote of 96-3.  The Senate rejected the motion to close 
further debate on the “Energy Savings and Industrial Competitiveness Act” (S. 
2262) to promote energy savings in residential buildings and industry. 

Next Week in Congress 

 House – The House is expected to consider the “National Defense Authorization 
Act for FY 2015” (H.R. 4435); the “Commerce, Justice, Science, and Related 
Agencies Appropriations Act of 2015” (H.R. 4660); and the conference report to the 
“Water Resources Reform and Development Act” (H.R. 3080). The House may 
consider the “Uniting and Strengthening America by Fulfilling Rights and Ending 
Eavesdropping, Dragnet-collection, and Online Monitoring Act” (USA 
FREEDOM Act) (H.R. 3361.) 

 Senate –The Senate will vote on the confirmation of Gregg Costa to be United States 
Circuit Judge for the Fifth Circuit and will vote on the motion to invoke cloture on the 
nomination of Stanley Fischer to be a Member of the Board of Governors of the 
Federal Reserve System. 
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to Senate Majority Leader Harry Reid’s (D-NV) 
effort to prevent non-germane tax amendments 
(like a medical device tax repeal, potentially) in 
the vote.  
 
Also on May 15, Senate Finance Committee 
Ranking Member Orrin Hatch (R-UT) took to 
the floor and indicated he would try to work 
out an agreement with Wyden on some set of 
acceptable amendments. Of course, any such 
agreement between the two tax writers would 
have to receive the support of their respective 
leaderships to move the process forward. 
 
While it is possible that next week the effort on 
tax extenders could be revisited, unless some 
other factor changes, such as an agreement is 
reached on some limited set of amendments, it 
seems that the tax extenders bill may stall on 
the Senate floor.  In such a case, it is more 
likely that tax extenders will not be resolved 
until after the November elections, and the 
Senate Finance-passed EXPIRE Act would 
serve as the Senate position on the issue.   
 
The House remains focused on passing single 
issues on the tax extenders front. For example, 
last week the House passed a permanent 
extension of the Research and Development 
Tax Credit. Another measure to permanently 
increase the IRC Section 179 depreciation 
limits for small business expensing is expected 
to go to the floor in the coming weeks. Note 
this would be the second extender permanency 
measure they would have taken to the full 
floor.  It is not clear that there is sufficient 
bipartisan support to do others and this may be 
the last one that goes to the floor.   
 
That being said, the House Committee Ways 
and Means Committee may markup an 
additional set of measures within the next few 
weeks.  However, that may be where the House 

stops after considering two measures on the 
floor.   
 
Levin to Introduce Anti-Inversion 
Legislation  
 
Key Points: 

 Permanent Subcommittee on Investigations 
Chairman Carl Levin (D-MI) announces 
plans to introduce anti-inversion legislation 

 Senate Finance Ranking Member Orrin 
Hatch (R-UT) speaks out in opposition to 
such a proposal 

 
This week, Permanent Subcommittee on 
Investigations Chairman Carl Levin (D-MI) 
announced his intention to introduce anti-
inversions legislation.  The legislation would 
tighten the rules for companies who relocate 
their operations offshore in inversion 
transactions.  Reports indicate the bill will 
include a two year moratorium on these 
transactions allowing Congressional tax writing 
committees more time to include new 
ownership rules in their broader plans for 
comprehensive tax reform.  
 
Last week, Senate Finance Committee 

Upcoming Dates 
June 24: Special Election for the 19th 
Congressional District of Florida 
June 30: House is supposed to have 
passed all 12 appropriations bills 
September 30: FY 2014 Ends and 
MAP-21 expires 
October 1: FY 2015 Begins 
November 4: Midterm Elections 
March 2015: Debt limit suspension 
expires 
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Chairman Ron Wyden (D-OR) addressed 
inversion transactions in an op-ed in the Wall 
Street Journal. Wyden urged that these inversion 
transactions take advantage of a “loophole” in 
the corporate tax code which allows them to 
legally move overseas, and expressed concern 
for revenue and jobs loss from these kinds of 
transactions.  Addressing the need for 
comprehensive tax reform, Wyden expressed 
that lowering corporate rates will incentivize 
companies to remain in the U.S.  
 
In response to Levin and Wyden’s efforts, 
Senate Finance Committee Ranking Member 
Orrin Hatch (R-UT) made a statement on the 
floor this week where he emphasized that 
Congress could act to prevent more inversion 
transactions while also making the U.S. a more 
favorable place to headquarter their business by 
lowering the corporate tax rate. Hatch 
expressed that a proposal to restrict inversions 
would only address one of the problems that 
exist in the international tax system. Hatch also 
stressed that retroactive changes to the tax 
code like the ones suggested in Wyden’s op-ed 
produce harmful long-term effects. 
 
Upcoming Hearings and Events 
 
May 21 
Social Security and Retirement Assessment: 
The Senate Finance Subcommittee on Social 
Security, Pensions and Family Policy will hold a 
subcommittee hearing titled “Strengthening 
Social Security to Meet the Needs of 
Tomorrow's Retirees.”  Scheduled witnesses 
include: Stephen Goss, Chief Actuary, Social 
Security Administration; Teresa Ghilarducci, 
Chairwoman, Economics Department, New 
School for Social Research, The New School; 
Jason J. Fichtner, Senior Research Fellow, 
Mercatus Center, George Mason University; 
Maya Rockeymoore, President and CEO, 
Center for Global Policy Solutions 

 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
Senate Committee Holds Hearing on High 
Frequency Trading 
 
Key Points: 

 Senate Agriculture Committee hearing focuses 
on high frequency trading and whether the 
CFTC will issue rules on automated trading. 

 Chairwoman Stabenow (D-MI) suggests using 
funds from enforcement cases to fund the 
CFTC.  

 
On May 13, the Senate Agriculture Committee 
held a hearing entitled “High Frequency and 
Automated Trading in Futures Markets.” The 
hearing focused on latency issues in the futures 
markets, the possibility of “front running,” risk 
controls, and whether the Commodity Futures 
Trading Commission (CFTC) will issue rules 
on automated trading. Chairwoman Debbie 
Stabenow (D-MI) stated that the speed of 
trading in the commodities markets has 
increased dramatically and she questioned 
whether the risks associated with HFT are 
being properly managed. She stressed the need 
for the CFTC to have adequate resources and 
staff. Ranking Member Thad Cochran (R-MS) 
stated that automated trading has allowed the 
market to grow and become more efficient. He 
noted that there have been reports of abuse by 
high frequency traders, and he stressed the 
need to protect against abuse and ensure the 
integrity of the futures market. Stabenow  
asked whether the CFTC is considering a rule 
on automated trading practices. CFTC Division 
of Market Oversight Director Vincent 
McGonagle stated the CFTC is looking at 
comments received on the CFTC Concept 
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Release on “Risk Controls and System 
Safeguards for Automated Trading 
Environments” and staff is considering making 
a recommendation to the Commission. He 
noted the Concept Release may be a precursor 
to rule writing.  
 
Stabenow noted she has discussed “user fees” 
and other issues in the past to fund the CFTC, 
and she asked about using funds from 
enforcement cases to hire CFTC staff and 
upgrade the CFTC’s technology. She also asked 
whether funding the CFTC through broader 
based fees would harm the market. CME 
Executive Chairman and President Terrence 
Duffy noted the conflict of interest problem 
associated with using enforcement funds to 
defray the costs of agency operations. He 
explained that all enforcement funds currently 
go into the general Department of the Treasury 
funds. He acknowledged a portion could be 
used to fund the CFTC though he did not 
endorse this suggestion.   
 
FHFA Director Watt Discusses Strategic 
Plan for the Conservatorships of Fannie 
Mae and Freddie Mac 
 
Key Points 

 FHFA Director Mel Watt outlined the 
FHFA’s Strategic Plan for the 
Conservatorships of Fannie Mae and Freddie 
Mac. 

 
On May 13, Federal Housing Finance Agency 
(FHFA) Director Mel Watt spoke at a 
Brookings Institution event to discuss the 
future of Fannie Mae and Freddie Mac. Watt 
noted that the FHFA was releasing a Strategic 
Plan for the Conservatorships of Fannie Mae 
and Freddie Mac along with their 2014 
Conservatorship Scorecard. He outlined the 
FHFA’s three main strategic goals: (1) 
maintain, in a safe and sound manner, 

foreclosure prevention activities and credit 
availability for new and refinanced mortgages 
to foster liquid, efficient, competitive and 
resilient national housing finance markets; (2) 
reduce taxpayer risk through increasing the role 
of private capital in the mortgage market; and 
(3) build a new single-family securitization 
infrastructure for use by the Enterprises and 
adaptable for use by other participants in the 
secondary market in the future. 
 
SEC Commissioner Gallagher Weighs in on 
Fiduciary Standard, Investment Adviser 
Oversight, Submits Letter Criticizing OFR 
Asset Manager Study 
 
Key Point: 

 SEC Commissioner Daniel Gallagher 
discusses a fiduciary standard as well as 
investment advisor oversight. 

 Commissioner Gallagher pens letter criticizing 
the OFR’s Asset Management and Financial 
Stability Report. 

 
On May 9, Securities and Exchange 
Commission (SEC) Commissioner Daniel 
Gallagher in a speech discussed a fiduciary 
standard as well as investment advisor 
oversight. He pointed out that there is an SRO 
for broker-dealers while investment advisers do 
not have such oversight. He worried “that this 
has created the unfortunate side effect of 
underreported investment advisor rule 
violations, inappropriately skewing [SEC] 
enforcement statistics by revealing a 
disproportionate amount of problems on the 
broker-dealer side” because there is an SRO 
examining broker-dealers. He suggested a way 
to address this would be to allow a third party 
to examine investment advisers, such as the 
SROs “currently involved in broker-dealer 
oversight.” He claimed this could assist the 
SEC “without undertaking the daunting 
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project, with Congress, of creating a new 
investment advisor SRO out of whole cloth.” 
 
Gallagher further questioned the SEC’s efforts 
to “adopt rules [under Section 913 of Dodd 
Frank Act] establishing a duty of care for 
brokers-dealers that is no less stringent than 
that which applies to investment advisors and 
to undertake further efforts to harmonize the 
two regulatory regimes.” Viewing this rule as 
“purely discretionary” he said it is not known 
whether “broker-dealers represent a greater 
potential threat to retail investors than 
investment advisers”. He called for the SEC to 
“slow down and get all of the facts.” 
 
Separately, Gallagher made an uncommon 
move on May 15, submitting a comment letter 
to the Commission expressing numerous 
criticisms of the Office of Financial Research’s 
(OFR) “Asset Management and Financial 
Stability Report” (OFR Report).  Among other 
things, the letter was critical of the “myriad 
inaccuracies and unsupported conclusions” of 
the OFR report, suggesting it would “make 
excellent fodder for the litigation that would be 
sure to follow any decision to designate asset 
managers as SIFIs. [Systemically Important 
Financial Institutions]” The letter is also critical 
of the process the OFR used in producing the 
report: 
 

That the Commissioners of the 
agency responsible for 
regulating the asset 
management industry were not 
afforded a meaningful 
opportunity to comment on the 
[OFR] report is strong evidence 
that, as [House Oversight and 
Government Reform 
Committee Chairman Darrell 
Issa (R-CA) and House 
Subcommittee on Economic 

Growth Chairman Jim Jordan 
(R-OH)]… observed in their 
letter to Secretary Lew, “OFR 
produced the report as simply a 
pretext for further action to 
designate asset managers as 
systemically important, and not 
as an unbiased and objective 
review of the industry.”  

 
Gallagher also points to the Financial Stability 
Board (FSB) initiatives as intended to 
“clearly… legitimize FSOC’s efforts to import 
prudential regulation to U.S. capital markets 
through the designation of non-banking entities 
as SIFIs.” Gallagher further outlines reasons 
why asset managers should not be designated 
as SIFIs, explaining among other reasons that 
asset managers: (a) have a “vastly simpler” 
resolution process; (b) perform an agency 
activity; (c) do not hold client assets, as 
custodians hold those assets; (d) “do not have 
balance sheet obligations that complicate the 
unwinding process”; (e) “do not lend money or 
act as counterparties”; and (f) are “highly 
regulated and subject to extensive public 
disclosure requirements.”  
 
Senate Panel Holds Hearing on SEC and 
CFTC Budget Requests 
 
Key Points 

 Subcommittee Chairman Mark Udall (D-
NM) and Senator Chris Coons (D-DE) 
expressed concern that the SEC and the 
CFTC will have to cut important function if 
they do not receive their requested budget. 

 Senator Jerry Moran (R-KS) expressed 
concern that the FSOC will inappropriately 
designate asset managers as systemically 
important financial institutions. 

 Udall noted concerns of municipalities with the 
SEC’s proposed reforms of money market 
funds. 
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On May 14, the Senate Appropriations 
Committee’s Financial Services and General 
Government Subcommittee held a hearing to 
discuss the FY 2015 budgets for the Securities 
and Exchange Commission (SEC) and the 
Commodity Futures Trading Commission 
(CFTC). Subcommittee Chairman Mark Udall 
(D-NM) and Senator Chris Coons (D-DE) 
stressed the need to provide the agencies with 
adequate funding and resources. Ranking 
Member Mike Johanns (R-NE) suggested that 
the CFTC should more heavily focus its 
spending on technology resources rather than 
on expanding the size of the agency. Coons 
also emphasized the need for the CFTC to 
modernize its technology resources.   
 
Senator Jerry Moran (R-KS) expressed concern 
that asset managers may be inappropriately 
designated as systemically important financial 
institutions (SIFIs) by the Financial Stability 
Oversight Council (FSOC), stating that the 
assets being managed are not owned by the 
asset manager. SEC Chair Mary Jo White said 
the SEC is in the process of gathering data 
about the asset manager industry. She noted 
that the FSOC would be holding a public 
forum on the asset management industry on 
May 19. She emphasized the important factor 
of the agency model used by asset managers. 
 
Udall pointed to the concerns of state and local 
governments with the SEC’s proposed changes 
to money market fund (MMF) regulations. 
White said SEC staff is actively working to 
finalize MMF reforms and she expects to 
finalize the rule in the relatively near term. She 
said municipalities were not exempted from the 
floating net asset value (NAV) in the proposed 
rule, though there is an exemption for retail 
funds. She said the SEC is very focused on the 
concerns raised by municipalities. 
 

Senate Banking Committee Approves 
Housing Finance Reform Legislation 
 
Key Points 

 The Senate Banking Committee favorably 
reported housing finance reform legislation by a 
roll call vote 13-9. The bill, S. 1217, received 
aye votes from six Democrats and seven 
Republicans. 

 House Financial Services Committee 
Chairman Jeb Hensarling issued a press 
release expressing opposition to the legislation. 

 
On May 15, the Senate Banking Committee 
held a markup of the “Housing Finance 
Reform and Taxpayer Protection Act of 2013” 
(S. 1217.) The Committee favorably reported S. 
1217, as amended, by a roll call vote of 13-9. 
The bill received favorable votes from six 
Democrats and seven Republicans.  
 
In a press release, House Financial Services 
Committee Chairman Jeb Hensarling (R-TX) 
expressed opposition to S. 1217. He stated that  
 

while there are several 
commonsense provisions in 
Senate bill that are similar to 
those we included in the PATH 
Act, the Senate bill features a 
controversial and irresponsible 
new politicization of mortgage 
credit insisted by Senate 
Democrats under the guise of 
affordable housing.  This wealth 
redistribution scheme, far worse 
than that of the current system, 
would be a multi-billion dollar 
annual invitation to return to 
the lower credit standards, 
higher risks, and unsustainable 
lending that created the crisis in 
the first place.  
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Hensarling expressed support for the 
“Protecting American Taxpayers and 
Homeowners (PATH) Act of 2013” (H.R. 
2767,) which was favorably reported by the 
House Financial Services Committee in July 
2013. 
 
S. 1217 would create a new government 
agency, known as the Federal Mortgage 
Insurance Corporation (FMIC), to provide 
insurance for mortgage backed securities and 
facilitate the single and multifamily mortgage 
loan market. The bill would also aim to wind 
down Fannie Mae and Freddie Mac within five 
years, but allow for an extension of these 
government-sponsored enterprises (GSEs) to 
prevent market disruptions. It would create a 
Mortgage Insurance Fund to insure the 
payment of principal and interest of FMIC-
backed securities. 
 
Upcoming Hearings and Events 
May 19 
FSOC Conference on Asset Management: 
The Financial Stability Oversight Council 
(FSOC) will host a conference “on the asset 
management industry and its activities.” The 
program will include several panels, and “will 
focus on an in-depth examination and 
discussion of targeted issues associated with 
asset management” in order to further inform 
the work of the FSOC. Participants will 
include: (1) Mary Miller, Under Secretary for 
Domestic Finance, Department of the 
Treasury; (2) Norm Champ, Director, Division 
of Investment Management, Securities and 
Exchange Commission; (3) John Worth, Chief 
Economist, National Credit Union 
Administration; (4) Nellie Liang, Director, 
Office of Financial Stability Policy and 
Research, Board of Governors of the Federal 
Reserve System; (5) Sarah Breeden, Head of 
Market Sectors and Interlinkages Division, 
Financial Stability, Bank of England; (6) Ken 

Griffin, CEO, Citadel; (7) Barbara Novick, 
Vice Chairman, BlackRock; and (8) Lawranne 
Stewart, Senior Counsel, Commodity Futures 
Trading Commission. 
 
May 20 
FSOC Designation Process: The House 
Financial Services Committee will hold a 
hearing entitled “Examining the Dangers of the 
FSOC’s Designation Process and its Impact on 
the U.S. Financial System”. Witnesses to testify 
include: Paul Atkins, Chief Executive Officer, 
Patomak Global Partners; F. William McNabb, 
Chairman and Chief Executive Officer, 
Vanguard, on behalf of the Investment 
Company Institute; Eugene Scalia, Partner, 
Gibson, Dunn & Crutcher; Deron Smithy, 
Treasurer, Regions Bank, on behalf of the 
Regional Bank Coalition; and Peter Wallison, 
Arthur F. Burns Fellow in Financial Policy 
Studies, American Enterprise Institute. 
 
Insurance Policy: The House Financial 
Services Committee’s Housing and Insurance 
Subcommittee will hold a hearing entitled 
“Legislative Proposals to Reform Domestic 
Insurance Policy”. Witnesses to testify include: 
Gary Hughes, Executive Vice President and 
General Counsel, American Council of Life 
Insurers; Tom Karol, Federal Affairs Counsel, 
National Association of Mutual Insurance 
Companies; Joe Carter, Vice President, United 
Educators; and Joseph Kohmann, Chief 
Financial Officer and Treasurer, Westfield 
Group, on behalf of the Property Casualty 
Insurers Association of America. 
 
May 21 
CFPB Employment Issues: The House 
Financial Services Committee’s Subcommittee 
on Oversight and Investigations will hold a 
hearing entitled “Allegations of Discrimination 
and Retaliation within the Consumer Financial 
Protection Bureau, Part Two”. 
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CFPB Transparency: The House Financial 
Services Committee’s Financial Institutions and 
Consumer Credit Subcommittee will hold a 
hearing entitled “Legislative Proposals to 
Improve Transparency and Accountability at 
the CFPB”. 
 
CFTC Advisory Meeting on Swaps: The 
Commodity Futures Trading Commission’s 
(CFTC) Global Markets Advisory Committee 
(GMAC) will hold a meeting to “discuss issues 
related to the CFTC’s coordination with 
foreign regulators on the oversight of foreign-
based (i.e., located outside of the U.S.) swap 
clearinghouses and foreign swaps trading 
execution facilities.”  
 
Cyber Threats to the U.S.: The House 
Committee on Homeland Security’s 
Subcommittee on Counterterrorism and 
Intelligence and the Subcommittee on 
Cybersecurity, Infrastructure Protection, and 
Security Technologies will hold a joint hearing 
entitled “Assessing Persistent and Emerging 
Cyber Threats to the U.S. Homeland.”  
 
Retirement Security: The Joint Economic 
Committee will hold a hearing entitled: 
“Women’s Retirement Security”. Witnesses to 
testify include: Dr. Debra Whitman, Executive 
Vice President, Policy, Strategy and 
International Affairs, AARP; Dr. Brigitte 
Madrian, Aetna Professor of Public Policy and 
Corporate Management, Harvard Kennedy 
School; Cindy Hounsell, President, Women’s 
Institute for a Secure Retirement; and Rachel 
Greszler, Senior Policy Analyst, Economics 
and Entitlements, Center for Data Analysis, 
The Heritage Foundation. 
 
Small Business Administration and 
Community Development: The Senate 
Appropriations Committee’s Subcommittee on 

Financial Services and General Government 
will hold a hearing on proposed fiscal 2015 
appropriations for the U.S. Small Business 
Administration and the Community 
Development Financial Institutions Fund. 
Witnesses to testify include: Maria Contreras-
Sweet, Administrator, Small Business 
Administration; and Amias Gerety, Acting 
Assistant Secretary of the Treasury for 
Financial Institutions 
 
May 22  
Capital Formation/Mortgages: The House 
Financial Services Committee will continue its 
markup of fourteen bills aimed at promoting 
capital formation and regulatory relief relating 
to mortgage rules. 
 
Transit Infrastructure: The Senate Banking 
Committee’s Subcommittee on Housing, 
Transportation, and Community Development 
will hold a hearing entitled “Bringing Our 
Transit Infrastructure to a State of Good 
Repair.” Witnesses to testify include: Dorval 
Carter, Jr., Chief Counsel, Federal Transit 
Administration; Joseph Casey, General 
Manager, Southeastern Pennsylvania 
Transportation Authority; Dr. Beverly Scott, 
General Manager and Chief Executive Officer, 
Massachusetts Bay Transportation Authority; 
and Gary Thomas, President and Executive 
Director, Dallas Area Rapid Transit. 
 
June 3 
CFTC Advisory Meeting on HFT, Market 
Surveillance, and SEFs: The Commodity 
Futures Trading Commission’s (CFTC) 
Technology Advisory Committee (TAC) will 
hold a meeting on high frequency trading, 
setting up a market surveillance system for the 
CFTC, and increasing buy side participation on 
swap execution facilities.  
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http://www.cftc.gov/PressRoom/Events/opaevent_gmac052114
http://financialservices.house.gov/Components/Redirect/r.aspx?ID=426975-55891747
http://www.cftc.gov/PressRoom/Events/opaevent_tac060314
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For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
 
ENERGY AND ENVIRONMENT  
 
Senate Fails to Advance Energy Efficiency 
Bill; No Vote on Keystone XL 
 
Key Point: 

 The Senate failed to invoke cloture on 
legislation (S. 2262) to encourage residential 
and industrial energy efficiency. 

 The failure to advance the energy efficiency bill 
ended the prospects for a possible vote on the 
Keystone XL Pipeline, which was contingent 
on Senate Republicans agreeing to allow a 
final vote on S. 2262.   

 Democrats and Republicans were sharply 
divided over whether, and which, amendments 
would be allowed during debate on S. 2262.        

 
On Monday, the Senate failed to invoke cloture 
on the “Energy Savings and Industrial 
Competitiveness Act of 2014” (S. 2262), by a 
55-36 vote.   
 
Senate Democrats and Republicans disagreed 
over whether amendments to the legislation 
would be allowed for consideration. The Senate 
had previously voted 79-20 to invoke cloture 
on the motion to proceed, the initial vote in the 
process of considering S. 2262. The legislation 
includes a series of provisions to encourage 
energy efficiency, with a focus on buildings and 
manufacturing.     
 
Potential amendments to S. 2262 included: 

 Senator John Barrasso (R-WY) 
proposed an amendment (S.A. 2981) 
that would expedite approval of 
liquefied natural gas (LNG) export 
permits.  

 Senator Mark Udall (D-CO) also 
proposed an amendment (S.A. 3040) 
that would expedite approval of LNG 
exports. The Udall amendment was 
narrower in scope than the Barrasso 
amendment and paralleled the 
legislation approved by the Energy and 
Commerce Committee on April 30 
(H.R. 6).  

 Senate Energy and Natural Resources 
Committee Chair Mary Landrieu (D-
LA) and Senator John Hoeven (R-ND) 
filed an amendment (S.A. 2991) that 
would expedite approval of the 
Keystone XL pipeline. This 
amendment would have potentially 
been considered and voted on 
separately if agreement had been 
reached to proceed with S. 2262.    

 
Following Monday’s failed cloture vote, 
Senator Landrieu explained that she had hoped 
that allowing votes on S. 2262 and on a bill to 
advance the Keystone XL Pipeline would have 
allowed both to move forward: “[w]e have an 
efficiency bill Democrats like, and we have 
Keystone, which the Republicans really want to 
get done. Why don’t we just offer them 
together?” Senator Jeff Flake (R-AZ), referring 
to the dispute over amendments, remarked that 
the Senate “is a place of unlimited debate and 
usually unlimited amendments.” He argued: 
“[W]e are told now they can only agree to 
amendments the majority leader agrees should 
be offered. That is not right. That is not the 
Senate.”    
 
In a floor speech, Senate Majority Leader Harry 
Reid (D-NV) complained that Senate 
Republicans “held this bill hostage”, arguing 
that “Republican obstruction is bringing the 
Senate to its knees again, and again and again”.  
 

http://www.williamsandjensen.com/
mailto:jgoswald@wms-jen.com
http://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=113&session=2&vote=00142
http://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=113&session=2&vote=00131
http://www.reid.senate.gov/press_releases/2014-12-05-reid-remarks-on-the-importance-of-bipartisan-energy-efficiency-legislation


Williams & Jensen – Washington Update May 16, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 10 of 27 

In his own floor speech, Senate Minority 
Leader Mitch McConnell (R-KY) contended 
that “[u]nder Democrat rule, the Senate has 
become the place where serious legislation 
comes to die, a graveyard for good ideas.”        
 
FERC Open Meeting Actions 
 
Key Point: 

 FERC held its monthly open meeting on 
Thursday and issued orders and rules 
addressing oil and gas pipeline and electric 
transmission matters.    

 
On May 15, the Federal Energy Regulatory 
Commission (FERC) held an open meeting. It 
acted on a number of matters, including 
issuing: 

 A final rule that “clarifies Commission 
regulations to make explicit that 
consistent with Order No. 714 and the 
Commission’s guidance (1) statutory 
tariff and rate filings must be made 
electronically, according to the 
Commission’s posted requirements for 
eTariff filing, and (2) filings not made 
in proper electronic format will not 
become effective under the applicable 
statutes if the Commission fails to act 
by the proposed effective dates in 
pleadings.” 

 An order that “grants North Dakota 
Pipeline’s petition for declaratory order 
seeking certain rulings regarding tariffs 
for its Sandpiper Project, an oil pipeline 
expansion project that would 
substantially increase the pipeline 
capacity available for Bakken crude oil 
produced in western North Dakota and 
eastern Montana to access downstream 
markets [and]…approves North 
Dakota Pipeline’s proposed tariff 
structure involving committed rates for 
priority and non-priority service, as well 

as uncommitted rates and 
apportionment principles that are based 
on Commission precedent.”    

 A notice of proposed rulemaking 
(NPRM) “proposing to grant a blanket 
waiver from Open-Access 
Transmission Tariff (OATT) 
requirements for public utilities whose 
only transmission assets are 
interconnection facilities.” The 
Commission explained that it “is 
proposing to use the procedures under 
Federal Power Act sections 210 and 
211 for third parties to obtain access to 
an Interconnection Customer’s 
Interconnection Facilities (ICIF), 
commonly known as generator tie 
lines.” Comments are due within 60 
days of publication of the NPRM in the 
Federal Register.   

 An order authorizing Arlington Gas 
Storage LLC “to construct and operate 
its proposed Gallery 2 Expansion 
Project, to be located in Schuyler 
County, New York…[which] is an 
expansion of Arlington’s Seneca Lake 
Storage Project.” According to FERC, 
“Arlington will convert two 
interconnected bedded salt caverns to 
natural gas storage” with the project 
increasing “the working gas capacity of 
Seneca Lake Project from 1.45 billion 
cubic feet (Bcf) to 2.00 Bcf.”    

 
FERC’s summary of the orders issued at the 
May 15 meeting describes these items and 
additional actions taken by the Commission. 
 
Upcoming Hearings and Events 
 
May 20 
FERC Nominations: The Senate Energy and 
Natural Resources Committee will hold a 
hearing on the nominations of “Cheryl A. 

http://www.williamsandjensen.com/
http://www.mcconnell.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=e8b4adb1-3c21-4d60-8430-3060c69f6221&ContentType_id=c19bc7a5-2bb9-4a73-b2ab-3c1b5191a72b&Group_id=0fd6ddca-6a05-4b26-8710-a0b7b59a8f1f
http://www.ferc.gov/EventCalendar/EventDetails.aspx?ID=7042&CalType=%20&CalendarID=101&Date=5/1/2014&View=Listview
http://www.ferc.gov/whats-new/comm-meet/2014/051514/E-6.pdf
http://www.ferc.gov/CalendarFiles/20140515111648-summaries.pdf
http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=850764ab-d008-4095-b7ce-e2c57075b55c
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LaFleur and…Norman C. Bay, to be Members 
of the Federal Energy Regulatory 
Commission.” 
 
DOE Methane Roundtable: The Department 
of Energy will hold a “Methane Stakeholder 
Roundtable” with “Academics, Non-
Governmental Organizations, and 
Environmental Groups”. The roundtables are 
intended to “identify and highlight best 
practices, technology solutions, and policies for 
securing reductions in methane emissions from 
its midstream and downstream segments.”  
 
Pipeline Safety: The House Transportation 
and Infrastructure Committee’s Railroads, 
Pipelines and Hazardous Materials 
Subcommittee will hold a hearing titled “A 
Review of the Pipeline Safety, Regulatory 
Certainty, and Job Creation Act of 2011”.   
 
Oil and Gas Development in National 
Wildlife Refuges: The House Natural 
Resources Committee’s Fisheries, Wildlife, 
Oceans and Insular Affairs Subcommittee will 
hold a hearing titled “Oil and Gas Activities 
within Our Nation’s National Wildlife Refuge 
System”.    
 
Public Lands Legislation: The House 
Natural Resources Committee’s Public Lands 
and Environmental Regulations Subcommittee 
will hold a hearing on a series of public lands 
bills.  
 
Energy Jobs: The House Natural Resources 
Committee’s Energy and Mineral Resources 
Subcommittee will hold a hearing titled 
“American Energy Jobs: Opportunities for 
American Manufacturing”.   
 
May 27 
Petroleum Product Transportation: The 
Department of Energy will hold a Quadrennial 

Energy Review public meeting on “Petroleum 
Product Transmission & Distribution 
(including [carbon dioxide/enhanced oil 
recovery])”. The meeting will be held in New 
Orleans and will include “facilitated panel 
discussions, followed by an open microphone 
session.” 
 
June 11 
DOE Methane Roundtable: The Department 
of Energy will hold a “Methane Stakeholder 
Roundtable” with natural gas companies. The 
roundtables are intended to “identify and 
highlight best practices, technology solutions, 
and policies for securing reductions in methane 
emissions from its midstream and downstream 
segments.”  
 
Wetlands Rule: The House Transportation 
and Infrastructure Committee’s Water 
Resources and Environment Subcommittee 
will hold a hearing titled “Potential Impacts of 
Proposed Changes to the Clean Water Act 
Jurisdictional Rule”.    
 
July 14 and 15 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Planned session 
topics include: “U.S. Petroleum Exports”; 
“Logistical Issues in North American Liquid 
Flows”; and “Tight Oil Production Trends”.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
 
 
 
 
 
 

http://www.williamsandjensen.com/
http://transportation.house.gov/calendar/eventsingle.aspx?EventID=379545
http://naturalresources.house.gov/calendar/eventsingle.aspx?EventID=379740
http://www.energy.gov/epsa/downloads/new-orleans-quadrennial-energy-review-public-meeting-federal-register-notice-may-6
http://www.fbcinc.com/e/eia/
mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV
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DEFENSE 
 
House To Take Up FY 2015 NDAA Next 
Week 
 
Key Points: 

 House will consider FY 2015 NDAA next 
week  

 Depending on the rule governing consideration, 
a number of contentious amendments could be 
debated 

 
Next week, the House is set to bring to the 
floor and consider the “Howard P. “Buck” 
McKeon National Defense Authorization Act 
for Fiscal Year 2015” (NDAA) (H.R. 4435) 
subject to a rule from the House Rules 
Committee. It may occur that while the House 
is considering their NDAA, the Senate Armed 
Services Committee will be marking up the 
Senate’s NDAA in committee as scheduled 
next week as well. The House Armed Services 
Committee marked up and reported out the bill 
on May 7. 
 
This week, the House Armed Services 
Committee released both the text as amended 
in Committee and committee report of the 
“Howard P. “Buck” McKeon National 
Defense Authorization Act for Fiscal Year 
2015” (H.R. 4435).  
 
In the Committee Report, the Committee 
stated that [t]he President requested 
discretionary budget authority of $592.9 billion 
for programs within the jurisdiction of the 
committee for fiscal year 2015…[and] [o]f this 
amount, $495.6 billion was requested for 
‘‘base’’ Department of Defense programs, 
$79.4 billion was requested for the Overseas 
Contingency Operations requirements covering 
the entire fiscal year, and $17.9 billion was 
requested for Department of Energy national 
security programs and the Defense Nuclear 

Facilities Safety Board.” However, the 
Committee recommended “an overall 
discretionary authorization of $592.9 billion in 
fiscal year 2015, including $79.4 billion for 
Overseas Contingency Operations…[yet] [t]he 
base committee authorization of $513.4 billion 
is a $31.0 billion decrease below the levels 
provided for in the National Defense 
Authorization Act for Fiscal Year 2014 (Public 
Law 113–66).” 
 
The authorization levels are as follows with the 
DOD’s request in parenthesis and FY 2014 
enacted level in brackets: 

 Procurement: $90.79 billion ($89.5 
billion)[$98.44 billion] 

 Research, Development, Test And Eval
uation: $63.78 billion ($63.53 
billion)[$67.74 billion] 

 Operation And Maintenance: $164.291 
billion ($165.721 billion)[$176.42 
billion] 

 Military Personnel: $128.97 billion 
($128.96 billion) [$129.7 billion] 

 Other Authorizations: $34.74 billion 
($35.03 billion) [$37.44 billion] 

 Military Construction: $6.53 billion 
($6.56 billion) [$10.37 billion] 

 Department of Energy Defense 
Programs: $ 17.53 billion ($17.84 
billion) [$19.96 billion] 

 
If the House votes for an “open” rule (meaning 
any germane amendment could be considered), 
possible amendments that could be offered 
include: 

 The ENLIST Act 

 BRAC Rounds 

 Closing Guantanamo Bay 

 DOD Sexual Assault Adjudication 
Procedures 

 East Coast Missile Sites 

 New START Implementation and the 

http://www.williamsandjensen.com/
http://www.gpo.gov/fdsys/pkg/BILLS-113hr4435rh/pdf/BILLS-113hr4435rh.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-113hr4435rh/pdf/BILLS-113hr4435rh.pdf
http://www.gpo.gov/fdsys/pkg/CRPT-113hrpt446/pdf/CRPT-113hrpt446.pdf
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Nuclear Triad 

 Withdrawal from Afghanistan 

 National Security Agency surveillance 
activities 

 
Hearing on DOD Audit Readiness 
 
Key Points: 

 Members were critical of DOD’s continued 
difficulty in achieving the capability of being 
audited 

 DOD stresses progress toward FY 2015 goal 
 
On May 13, the Senate Homeland Security and 
Governmental Affairs Committee held a 
hearing titled “Improving Financial 
Management at the Department of Defense” 
with testimony from Under Secretary 
(Comptroller) and Chief Financial Officer 
Robert Hale, Department of Defense (DOD) 
Inspector General Jon Rymer, Government 
Accountability Office Financial Management 
and Assurance Director Asif Khan, and other 
witnesses.  
 
Chairman Tom Carper (D-DE) noted that 
“[f]ederal agencies have been required to 
produce auditable financial statements since the 
mid-1990s…[but] [u]nfortunately, nearly two 
decades later, the DOD, which spends more 
than $2 billion every day, has yet to meet this 
obligation.” He stated that in 2011 “then-
Secretary of Defense Leon Panetta made an 
important announcement that greatly elevated 
the priority of financial management, higher 
than it had been ever elevated before…[and] 
also established an additional deadline for 
partial financial audit by the end of fiscal 2014 
in order to quicken the pace of improvements.” 
Carper acknowledged that “[f]ortunately, the 
Department can look to some recent successes 
to help find the right path to reach its 
goal…[and] [t]he Marine Corps has made some 
important progress in auditing its books, 

achieving a clean opinion at least on a portion 
of its fiscal year 2012 accounts last December, 
and that's good news.”  
 
Ranking Member Tom Coburn (R-OK) 
compared the DOD’s current audit capabilities 
against a 2001 assessment and claimed that 
many of the same problems still exist. He 
asserted that “[t]he appropriations and 
accountability clause of the Constitution, 
Article I, Section 9, Clause 7, says the 
following: No Money shall be drawn from the 
Treasury but in Consequence of 
Appropriations made by Law; and a regular 
Statement and Account of the Receipts and 
Expenditures of all public Money shall be 
published from time to time.” Coburn 
remarked that “[w]e haven’t done that in 30 
years in the Pentagon.”  
 
Hale stated that “I believe we are on track to 
achieve audit readiness for all our financial 
statements by 2017.” He asserted that 
“[m]eeting audit goals requires major changes 
in a Department that is big, and where change 
is difficult…[w]e need a new financial 
system…[w]e need significant changes in our 
business practices.” Hale stated that “[t]hey’re 
hard to implement in a big organization.” He 
claimed that “[t]he Marine Corps last year 
received a clean audit opinion on the current 
year of its budget statement…for 2012, and we 
expect a similar result in 2013.” Hale 
contended that “we expect that most of 
DOD’s budget statements will be ready for 
audit by September 30th, including statements 
in all of the military services…[a]nd I believe 
that is an enormous accomplishment for this 
Department.” 
 
Rymer said that “transforming the financial 
management of the Department has proven to 
be a complex and difficult undertaking…[and] 
[t]he Department’s senior leadership have 

http://www.williamsandjensen.com/
http://www.hsgac.senate.gov/hearings/improving-financial-management-at-the-department-of-defense
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recognized some of the difficulties related to 
the Department’s financial management, 
problems with internal controls and related 
financial systems.” He stated that “to work 
around difficulties in obtaining adequate 
supporting documentation for prior-year 
balances, the Department has asserted audit 
readiness on its schedule of budgetary activity 
versus the full statement of budgetary 
resources.” Rymer said that “[t]he Department 
must maintain its commitment, and may 
actually need to increase its efforts to meet the 
2014 and ‘17 deadlines.”  
 
Khan stated that “DOD faces continuing 
challenges in establishing sound financial- 
management processes and operations that can 
routinely generate timely, complete, and reliable 
financial, and other business information for 
day-to-day decision-making.” He asserted that 
“[o]perational impact of these weaknesses 
include, first, DOD’s inability to properly 
account for and report DOD’s total assets, 
which are about 33 percent of the federal 
government’s reported total assets, including 
inventory of $254 billion, and property, plant 
and equipment of an approximate value of $1.3 
trillion.” Khan said that the DOD’s “inability 
to accurately estimate the extent of its improper 
payments because of a flawed estimating 
methodology that also limits corrective action.”  
 
SAC-D Considers DOD Research Budget 
 
Key Points: 

 Members express concern that cutting the 
DOD’s R&D will compromise the U.S.’s 
technological edge in the long-run 

 
On May 14, the Senate Appropriations 
Committee’s Defense Subcommittee held a 
hearing to examine “Defense Research and 
Innovation” with respect to the Department of 
Defense’s (DOD) FY 2015 budget request.  

 
Chairman Richard Durbin (D-IL) stated that 
“[t]his year’s budget request for science and 
technology funding among the Department in 
the services is $11.5 billion, out of a total 
research and development request of $63.5 
billion” He said that for FY 2015, “the overall 
R&D budget increased $569 million, however 
this growth is not reflected in science and 
technology research…[because] [b]asic research 
is down by $150 million across the Department 
and the services.” Durbin explained that 
“[s]cience and technology investments have led 
to stunning advancements on behalf of our 
military men and women and the nation…[and] 
I’m worried that the budget decisions we have 
made over the past several years may be putting 
this leadership at risk.”  
 
Acting Assistant Secretary of Defense for 
Research and Engineering Alan Shaffer said 
that “the 2015 Science and Technology budget 
request is down about 5 percent, to $11.5 
billion, compared to FY ‘14, $12 billion 
request.” He said that “[w]hile the DOD tries 
to balance our overall program, there are 
factors that led Secretary Hagel to conclude in 
his February 24th budget rollout that we are 
entering an era where American dominance on 
the seas, in the skies and in space can no longer 
be taken for granted.” Shaffer asserted that 
“[t]he Department is in the third year of a 
protracted budget drawdown, and as 
highlighted by Secretary Hagel there are three 
major areas to compromise the Department’s 
budget: force size, readiness and 
modernization.” He remarked that “[t]he 
Department invests in science and technology 
for one of three reasons: 

 The first is to mitigate new and 
emerging threat capabilities, and we see 
a significant need in the areas of 
electronic warfare, cyber, weapons and 
counter weapons of mass destruction 

http://www.williamsandjensen.com/
http://www.appropriations.senate.gov/hearings-and-testimony/defense-hearing-defense-research-and-innovation
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and preserving space capabilities.  

 The second reason we invest in science 
and technology is to affordably enable 
new or extended capabilities in existing 
military systems and our future systems.  

 The third reason we invest in science 
and technology is to develop 
technology surprise.”  

 
State and Commerce Releases the Latest 
Tranche of Export Control Rules 
 
Key Points: 

 Rules were issued to move many commercial 
satellites and components from the restricted 
USML to the CCL 

 
On May 13, the Departments of State and 
Commerce published interim final rules 
“transferring certain satellites and components 
from the United States Munitions List (USML) 
to the Commerce Control List (CCL).” These 
rules are part of the Obama Administration’s 
ongoing Export Control Reform Initiative and 
in a blog posting, the Administration claimed 
that “[t]hese rules are the product of extensive 
work between the Administration and 
Congress, in consultation with industry, to 
reform the regulations governing the export of 
satellites and related items.” The 
Administration further asserted that “[t]hese 
changes will more appropriately calibrate 
controls to improve the competitiveness of 
American industry while ensuring that sensitive 
technology continues to be protected to 
preserve national security.” The Administration 
noted “[t]he changes to the controls on 
radiation-hardened microelectronic 
microcircuits take effect 45 days after 
publication of the rule, while the remainder of 
the changes take effect 180 days after 
publication.”  
 

A Department of State fact sheet explained 
that: “[t]his revision removes from the USML: 

a) Communication satellites that do not 
contain classified components; 
b) Remote sensing satellites with certain 
performance parameters; 
c) Any spacecraft parts, components, 
accessories, attachments, equipment, or 
systems that are not specifically 
identified in the revised category; and 
d) Most radiation-hardened 
microelectronic microcircuits.” 

 
The Department of State added that the rules 
“allow[] satellites controlled by the CCL that 
incorporate certain parts and components 
controlled by the USML to remain CCL-
controlled, if certain conditions are met…[and] 
removes from the USML certain spacecraft, 
while supporting the U.S. National Space 
Policy by creating conditions that allow the 
U.S. Government to more easily host payloads 
on commercial satellites.” 
 
Upcoming Hearings and Events 
 
May 20 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 
to discuss the FY 2015 Budget authorization 
for air and land forces. 
 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 
to discuss the FY 2015 Budget authorization 
for seapower forces. 
 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 
to discuss the FY 2015 Budget authorization 
for strategic forces. 
 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 

http://www.williamsandjensen.com/
https://www.federalregister.gov/articles/2014/05/13/2014-10806/amendment-to-the-international-traffic-in-arms-regulations-revision-of-us-munitions-list-category-xv
https://www.federalregister.gov/articles/2014/05/13/2014-10806/amendment-to-the-international-traffic-in-arms-regulations-revision-of-us-munitions-list-category-xv
http://export.gov/ecr/
http://www.state.gov/r/pa/prs/ps/2014/05/226014.htm
http://www.armed-services.senate.gov/hearings/subcommittee-markups-for-fiscal-year-2015-
http://www.armed-services.senate.gov/hearings/subcommittee-markups-for-fiscal-year-2015-
http://www.armed-services.senate.gov/hearings/subcommittee-markups-for-fiscal-year-2015-
http://www.armed-services.senate.gov/hearings/subcommittee-markups-for-fiscal-year-2015-
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to discuss the FY 2015 Budget authorization 
for readiness and management support. 
 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 
to discuss the FY 2015 Budget authorization 
for emerging threats and capabilities. 
 
FY 2015 Defense Authorization: The Senate 
Appropriations Committee’s Military 
Construction and Veterans Affairs 
Subcommittee will hold a markup of the FY 
2015 Military Construction and Veterans 
Affairs, and Related Agencies Appropriations 
bill. 
 
Al-Qaeda: The House Foreign Affairs 
Committee will hold a hearing to discuss the 
threat posed by Al-Qaeda in Afghanistan and 
Pakistan. 
 
FY 2015 Budget Priorities: The House 
Foreign Affairs Committee will hold a hearing 
to discuss budget priorities for the Pivot to 
Asia. 
 
May 21 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a hearing 
to discuss the FY 2015 Budget authorization 
for personnel. 
 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a markup 
to discuss the FY 2015 Budget authorization 
for the National Defense Authorization Act. 
 
Electromagnetic Pulse Threat: The House 
Homeland Security Committee will hold a 
hearing to discuss the threat posed by 
electromagnetic pulses. 
 
May 22 

FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a markup 
to discuss the FY 2015 Budget authorization 
for the National Defense Authorization Act. 
 
May 23 
FY 2015 Defense Authorization: The Senate 
Armed Services Committee will hold a markup 
to discuss the FY 2015 Budget authorization 
for the National Defense Authorization Act. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 

 
Senate Finance Holds Burwell 
Confirmation Hearing 
 
Key Points: 

 Several panel Republicans expressed support 
for Burwell ahead of the Committee’s formal 
vote on the nomination 

 Final confirmation for Burwell possible as 
early as next week 

 
On May 14, the Senate Finance Committee 
held a hearing to consider the nomination of 
Sylvia Mathews Burwell to be Secretary of 
Health and Human Services (HHS). The panel 
is expected to reconvene next week to vote on 
the nomination, and Burwell is expected to 
have enough support to be reported out of 
Committee. Burwell faced questions about the 
“Patient Protection and Affordable Care Act” 
(ACA) (P.L. 111-148, 111-152) and the 
exchanges, and was also asked about how she 
planned to carry out her work as Secretary.  
 
Senate Finance Chairman Ron Wyden (D-OR) 
expressed his support for Burwell, highlighting 
her private and public sector experience and 
specifically her leadership at the Office of 
Management and Budget (OMB) during last 
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year’s government shutdown. Ranking Member 
Orrin Hatch (R-UT) and Senator Charles 
Grassley (R-IA) raised questions about if she 
would pledge to provide quick responses to 
questions from Members of Congress. Burwell 
committed to answering inquiries in a timely 
manner.  
 
Burwell stressed that her time at OMB 
prepared her to make difficult choices 
regarding the cost of healthcare and 
emphasized the need for better research and 
delivery of treatment. Wyden asked if Burwell 
would commit to repealing and replacing the 
Medicare Sustainable Growth Rate (SGR) 
system by the end of the year. Burwell said that 
there is bipartisan support for changes and 
expressed her desire for a permanent solution 
that will lead to more predictable physician 
payments.   
 
Once her nomination is reported out of the 
Finance Committee, Senate Democratic 
Leadership has indicated they will seek a quick 
confirmation by the full Senate. This vote could 
occur as early as next week, or will be brought 
up the week of June 2 following the Memorial 
Day recess. Kathleen Sebelius continues to 
serve as Secretary until Burwell is formally 
confirmed as her successor.  
 
Drug Caucus Examines Prescription Drug 
Abuse 
 
Key Points: 

 Congress continues heightened focus on 
prescription drug abuse amid rising number of 
overdoses 

 
The Senate Caucus on International Narcotics 
Control convened a hearing this week to 
examine prescription drug abuse and its 
relationship to the increased use of heroin in 
the U.S., and to discuss strategies to reduce 

opioid abuse. There has been bipartisan, 
bicameral interest in this topic, and the House 
Energy and Commerce Committee’s Oversight 
and Investigations Subcommittee held similar 
hearing in April, which also featured testimony 
from the Drug Enforcement Agency (DEA), 
the Office of National Drug Control Policy 
(ONDCP), the National Institute on Drug 
Abuse (NIDA), and the Center for Substance 
Abuse Treatment, Substance Abuse and Mental 
Health Services Administration (SAMHSA).  
 
Co-Chairman Dianne Feinstein (D-CA) and 
Co-Chairman Charles Grassley (R-IA) asked 
about best strategies to combat opioid abuse. 
Feinstein said that these efforts must include 
prevention, proper treatment of addicts, and 
reducing the number of overdoses. Feinstein 
said that opioid medications should only be 
prescribed in “legitimate cases” and encouraged 
the utilization of state-based interoperable drug 
monitoring programs to help doctors and 
pharmacists track possible addicts. Senate 
Minority Leader Mitch McConnell (R-KY) 
raised concerns about heroin abuse in 
Northern Kentucky, which has led to increased 
overdoses and diagnoses of Hepatitis C. 
Grassley criticized several Obama 
Administration policies, including the proposed 
“Smarter Sentencing Act” which he said would 
cut mandatory minimum sentences for those 
who manufacture, import, or distribute heroin. 
He also said that the Administration’s policies 
on marijuana use send “mixed messages” 
regarding drug abuse.  
 
Several witnesses cited overprescribing of 
prescription opioids as a major problem, and 
called on increased education of physicians 
regarding these drugs. DEA Deputy Assistant 
Administrator Joseph Rannazzisi said that 
Congress could provide assistance to DEA in 
addressing synthetic painkillers, as there are 
hundreds of compounds that fall outside the 
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DEA’s authority under the Controlled 
Substances Act.  
 
Upcoming Hearings and Meetings 
 
May 20 
Medicare Hospital Issues: The Health 
Subcommittee of House Ways and Means 
Committee will hold a hearing on current 
hospital issues in the Medicare program, 
including Centers for Medicare and Medicaid 
Services' two-midnight policy, short inpatient 
stays, auditing and appeals. 
 
Biomedical Research: The Health 
Subcommittee of House Energy and 
Commerce Committee will hold a hearing titled 
"21st Century Cures: The President's Council 
of Advisors on Science and Technology 
(PCAST) Report on Drug Innovation." 
 
May 21 
Medicare Payment Reform: The Health 
Subcommittee of House Energy and 
Commerce Committee will hold a hearing titled 
"Keeping the Promise: Site of Service Medicare 
Payment Reforms." 
 
Medical Loss Ratio: Senate Commerce, 
Science and Transportation Committee will 
hold a hearing titled "Delivering Better Health 
Care Value to Consumers: The First Three 
Years of the Medical Loss Ratio." 

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
 
 
 
 
 

TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate EPW Reports Surface 
Transportation Bill 
 
Key Points: 

 One of the four Senate committees with 
jurisdiction over surface transportation 
programs reports out a highway title 

 It is not clear when the other committees will 
act 

 
On May 12, the Senate Environment and 
Public Works Committee released the “Moving 
Ahead for Progress in the 21st Century Act 
(MAP-21) Reauthorization Act” in advance of 
a markup scheduled for May 15. The package 
would maintain current funding levels for 
Federal-aid highway programs plus inflation 
over six years. It bears noting that because the 
last surface transportation reauthorization was 
enacted two years ago and the modal agencies 
are still implementing MAP-21, there are fewer 
changes to programs that might usually be 
found in such a bill. Additionally, because of 
uncertainty regarding funding this year with the 
Highway Trust Fund projected to reach 
insolvency by late summer, funding levels in 
this package maintain current funding adjusted 
for inflation.   
 
Federal-aid Highway Funding 
 
The MAP-21 Reauthorization would authorize 
the following funding levels for FY 2015 
through FY 2020 for Federal-aid highways and 
“highway safety construction programs:” 

 $40,907,000,000 for fiscal year 2015;  

 $41,639,000,000 for fiscal year 2016;  

 $42,453,000,000 for fiscal year 2017;  

 $43,308,000,000 for fiscal year 2018;  

 $44,164,000,000 for fiscal year 2019;  
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 $45,060,000,000 for fiscal year 2020.  

  
TIFIA 
 
The package would authorize $1 billion a year 
for the Transportation Infrastructure Finance 
and Innovation Act (TIFIA) program for each 
of the six years covered by the bill. In terms of 
programmatic changes, the most noteworthy 
change to the TIFIA program is that the MAP-
21 Reauthorization Act would allow the 
program to make available credit assistance to 
state infrastructure banks in amounts between 
$25 and $100 million.  Additionally, the 
definition of “project” is expanded to include 
those “to improve or construct public 
infrastructure that is located within walking 
distance of, and accessible to, a fixed guideway 
transit facility, passenger rail station, intercity 
bus station, or intermodal facility, including 
transportation, public utility, and capital 
projects described” in Title 49, which include 
“a joint development improvement 
that…enhances economic development or 
incorporates private investment.” Otherwise, 
there is language on “master credit agreements” 
and “rural infrastructure projects” that tracks 
very closely with the Administration’s proposed 
changes to TIFIA in its bill.   
 
American Transportation Awards 
The MAP-21 Reauthorization would create a 
new discretionary grant program, American 
Transportation Awards, and authorize 
appropriations of $125 million a year for FY 
2016 through FY 2020. Grant awards would be 
no greater than $10 million each, and States, 
MPOs, and tribal organizations would be 
eligible to apply. The program’s purpose is “to 
reward entities for the implementation of 
policies and procedures that—  

 support a performance-based 
transportation program; 

 improve efficiency of and reduce the 
cost and time to construct surface 
transportation projects;  

 enhance connectivity and accessibility 
to move people and goods; and  

 adopt practices that improve the safety 
of and extend the service life of 
highways and bridges.”  

  
 
On May 15, the Senate Environment and 
Public Works Committee held a markup and 
reported out the “MAP-21 Reauthorization 
Act” (S. 2322), as amended, by a voice vote. 
Chairman Barbara Boxer (D-CA) said the 
legislation will provide long-term funding 
certainty that is “crucial” to states, local 
municipalities, and the construction industry. 
She stated that failing to pass a transportation 
reauthorization bill “is not an option.” She 
explained that ideas for providing the necessary 
revenue for funding the legislation include: 
replacing a ‘cents per gallon’ gas tax with a sales 
tax on the wholesale price of gasoline and 
diesel, indexing and increasing the Federal gas 
tax, and using revenue generated from reform 
of the tax code. She argued that a short-term 
extension only extends uncertainty. She said the 
bill increased funding for major programs in 
every state and maintains the policy that states 
receive back 95 cents for every dollar they place 
into the Highway Trust Fund (HTF). She 
reported that the bill maintains funding for the 
Transportation Infrastructure Finance and 
Innovation Act (TIFIA) program, provides 
increased flexibility to rural states, establishes a 
formula-based freight program, funds Projects 
of National and Regional Significance (PNRS), 
and preserves funding for alternative 
transportation projects.   
 
Ranking Member David Vitter (R-LA) stated 
that the bill takes “an important step forward” 
in funding and streamlining transportation 
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investment, while prioritizing reducing traffic 
congestions and improving safety. He said 
community leaders and stakeholders have 
consistently demanded funding certainty, which 
he argued cannot be achieved through a short-
term funding bill. He conceded that passing 
funding legislation for transportation 
reauthorization out of the Senate Finance 
Committee will be challenging, but he 
committed to working with his colleagues to 
find bipartisan solutions. He said S. 2322 makes 
several important policy reforms, including: 
providing states greater flexibility to bundle 
funding to make bridge repairs, accelerating 
project delivery, addressing traffic congestion, 
and emphasizing motor and non-motor 
transportation safety.  
 
The following amendments identified by 
sponsor were offered en bloc and were adopted 
by a unanimous voice vote:  

 Senators Boxer-Vitter-Tom Carper 
(D-DE)-John Barrasso (R-WY)#1 – 
makes technical changes to the 
Chairman’s mark. 

 Senator Cory Booker (D-NJ) #1, as 
modified – allows states and 
metropolitan planning organizations 
(MPO) to obligate CMAQ funding for 
“the most cost-effective projects to 
reduce emissions from port owned or 
operated landside non-road or on-road 
equipment that is operated within the 
boundaries of port property within a 
PM2.5 nonattainment or maintenance 
area.” 

 Senator Ben Cardin (D-MD) #2 – 
modifies the federal share for 
Appalachian Development Highway 
System projects. 

 Cardin #3, as modified – extends the 
Appalachian Development Highway 
System authorizations through 2018. 

 Senator Kirsten Gillibrand (D-NY) 
#2, as modified – increases the cap on 
National Highway Performance 
Program (NHPP) funding for non-
National Highway System (NHS) 
bridges from 10% to 15%. 

 Senator James Inhofe (R-OK) #1, as 
modified – amends the rules for 
allowing alternative fuel vehicles and 
other vehicles to use high-occupancy 
vehicle (HOV) lanes. 

 Inhofe #3 – makes alternative 
design/alternative build projects eligible 
under 23 U.S.C. 120(c)(3). 

 Inhofe #5 as modified – cuts TIFIA 
funding from $1 billion per year to 
$750 million per year and uses the 
remaining $250 million in contract 
authority to fund Federal Highway 
Administration (FHWA) research 
programs—that would be funded by 
annual appropriations in the base bill. 
The amendment also reduces funding 
levels for FHWA research from $400 
million per year to $250 million per 
year. 

 Senator Bernie Sanders (I-VT) #3 – 
requires DOT, in consultation with 
stakeholders, to “develop a plan and 
map of a potential national network of 
electric vehicle corridors and recharging 
infrastructure.” 

 Sanders #10 – changes the definition 
of “rural State” in the PNRS program 
from a state with no more than 50 
persons per square mile to no more 
than 75 persons per square mile. 

 Senator Jeff Sessions (R-AL) #1, as 
modified – establishes a process to 
automatically reduce the obligation 
limitation on the federal-aid highway 
program in order to maintain a 
minimum balance in the Highway 
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Account of the HTF of $2 billion at the 
end of the fiscal year to which the 
limitation applies or of $1 billion at the 
end of the following fiscal year. 

 Senator Tom Udall (D-NM) #3, as 
modified – amends the PNRS program 
to allow federal land management 
agencies to receive PNRS funds. 

 
Senate Commerce Examines Local 
Perspectives 
 
Key Points: 

 Subcommittee hears testimony on what would 
help localities in the next surface 
transportation reauthorization  

 
On May 15, the Senate Commerce, Science and 
Transportation Committee’s Surface 
Transportation, and Merchant Marine 
Infrastructure, Safety, and Security 
Subcommittee held a hearing entitled “Surface 
Transportation Reauthorization: Local 
Perspectives on Moving America.” Topics 
discussed in the hearing included, but were not 
limited to: the “Moving Ahead for Progress in 
the 21st Century” (MAP-21) (P.L. 112-141); 
funding for the Highway Trust Fund (HTF); 
increasing multi-modal transportation; rail 
safety; and changing community needs. 
 
Chairman Richard Blumenthal (D-CT) stated 
this hearing is another step in a continuing 
effort to move forward with surface 
transportation reauthorization. He stressed the 
reauthorization will need to be multi-modal and 
address rail. He noted he has proposed funding 
for rail through a Rail Trust Fund. He called 
for making the right investment and choices to 
improve safety and reliability for the future. He 
expressed concern that federal regulators have 
been lax in promoting safety and reliability. 
Ranking Member Roy Blunt (R-MO) said the 
opportunity to grow jobs and connect with the 

marketplace is not there if “we do not have the 
infrastructure to support” it. He emphasized if 
the U.S. outgrows its capacity to move the 
economy forward, it will not go forward.  
 
Transportation for America Co-Chair John 
Robert Smith expressed concern the 
Transportation Alternatives Program (TAP) 
has decreased and states now have more access 
to funds that were previously reserved for local 
governments. He stressed local leaders know 
the needs of their communities and have the 
drive to address those needs. He called for 
stabilizing and increasing revenues to the HTF 
to support all modes and said local leaders 
support actions to raise revenues.  
 
Supply Chain Innovation Network of Chicago 
(SINC) Chair Paul Fisher said enhancing the 
national freight system is essential. He stated all 
businesses depend on reliable freight 
transportation and all members in the supply 
chain need enhancements to keep business. He 
noted freight transportation handles 40 tons 
annually for every American. He stated getting 
the freight system right will lead to economic 
growth because manufacturing, energy, 
agriculture, and retail all rely on freight. He 
stressed the importance of an effective system 
is multi-modal, which depends on the 
interchange of freight to different modes.  
 
WRRDA Conference Report Released 
 
Key Points: 

 Conferees sign conference report, setting up the 
House and Senate to pass the first WRDA in 
seven years that would institute reforms to 
funding allocations and programs 

 
On May 15, the House Transportation and 
Infrastructure Committee released the 
conference report for the “Water Resources 
Reform and Development Act” (WRRDA) 
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(H.R. 3080) agreed upon by the conference 
committee. In a press release, the Committee 
explained that “House and Senate conferees 
reached agreement on a final measure last 
week.” The House could take up the 
conference report as early as next week. The 
House Transportation and Infrastructure 
Committee released a summary and a section-
by-section, and the Senate Environment and 
Public Works Committee released a summary. 
 
The Senate Environment and Public Works 
Committee explained that “[t]he bipartisan, 
bicameral conference report on WRRDA 
authorizes 34 critical Army Corps projects, 
which have undergone Congressional scrutiny 
and have completed reports of the Chief of 
Engineers, will strengthen our nation’s 
infrastructure to protect lives and property, 
restore vital ecosystems to preserve our natural 
heritage, and maintain navigation routes for 
commerce and the movement of goods to keep 
us competitive in the global marketplace.”  
 
The Committee provided highlights of the 
conference report: 

 The conference report authorizes 
improvements to ports around the 
country.  

 Each year only roughly half of the $1.8 
billion collected in the Harbor 
Maintenance Trust Fund (HMTF) for 
maintenance and dredging is being used 
to support projects. The conference 
report establishes minimum 
authorization levels for HMTF funding 
in future fiscal years, with the goal of 
achieving full use by 2025.  

 The conference report encourages the 
Corps to use resilient construction 
techniques that are more durable and 
sustainable in the face of extreme 
weather.  

 The conference report improves 
responses to extreme weather events by 
providing the Corps with new authority 
to conduct rapid, post-disaster 
watershed assessments and implement 
small flood control and ecosystem 
restoration projects.   

 The conference report authorizes 
critical flood control and coastal 
hurricane protection projects across the 
country, including rebuilding the levees 
in the Natomas Basin of Sacramento, 
CA, and constructing the Morganza to 
the Gulf project, which will protect 
coastal communities across Louisiana.  

 The conference report increases 
funding for dam inspections and 
maintenance, provides stronger safety 
requirements, upgrades emergency 
preparedness plans in order to prevent 
dam failures, and improves recovery 
plans in the event of dam failures.   

 The conference report creates 
innovative financing tools to invest in 
water infrastructure. The Water 
Infrastructure Finance and Innovation 
Act (WIFIA) is a five-year pilot 
program to allow the Corps and the 
Environmental Protection Agency to 
provide direct loans and loan 
guarantees for construction of critical 
water infrastructure projects, including 
levee and flood control projects, 
drinking water systems, and wastewater 
treatment plants.  

 The conference report requires 
concurrent environmental reviews and 
ensures collaboration among all 
agencies involved to accelerate delivery 
of Corps projects. It also establishes a 
three-year deadline for feasibility 
studies and increases the flexibility for 
non-federal sponsors of Corps projects. 
The conference report creates two pilot 
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programs to expand the local role in 
project implementation. 

 
Upcoming Hearings and Events 
 
May 20 
 
Public-Private Partnerships: The House 
Transportation and Infrastructure Committee 
will hold a hearing to discuss opportunities for 
public-private partnerships in aviation. 
 
Pipelines: The House Transportation and 
Infrastructure Committee will hold a hearing to 
discuss the Pipeline Safety, Regulatory 
Certainty, and Job Creation Act of 2011. 
 
May 21 
Maritime Transportation Technology: The 
House Transportation and Infrastructure will 
hold a hearing to discuss promoting efficient 
maritime transportation and improving 
maritime awareness and response capability.  
 
May 22 
Transit Infrastructure: The Senate Banking 
Committee will hold a hearing to discuss how 
to bring the nation’s transit infrastructure into a 
state of good repair. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Greg 
Frink and Nicole Ruzinski, contributed to this report. 
 
TECHNOLOGY 
 
FCC’s Open Internet Rules Advance 
 
Key Points: 

 The FCC advances rules to replace net 
neutrality on a party-line vote 

 The proposed rules may rely on the 
Commissions’ Title II powers 

 

This week, the Federal Communications 
Commission (FCC) held a May 15 meeting to 
consider among other matters the “Protecting 
and Promoting the Open Internet” Notice of 
Proposed Rulemaking (NPRM), which “begins 
the process of closing that gap, which was 
created in January 2014 when the D.C. Circuit 
struck down key FCC Open Internet rules” 
according to an FCC fact sheet. FCC Chairman 
Tom Wheeler has been pressured by both the 
proponents and opponents of so-called net 
neutrality and reportedly altering his proposed 
rules to secure the votes of the two Democratic 
Commissioners.   
 
In a 3-2 vote, the FCC voted to begin a 
“rulemaking seeking public comment on how 
best to protect and promote an open Internet” 
according to a press release. The FCC 
explained that “[a]n extended four-month 
public comment period on the Commission’s 
proposal will be opened on May 15 – 60 days 
(until July 15) to submit initial comments and 
another 57 days (until September 10) for reply 
comments.” FCC Chairman Tom Wheeler and 
Commissioners Jessica Rosenworcel and 
Mignon Clyburn voted for the NPRM while 
Ajit Pai and Michael O’Rielly voted against it.  
 
In his remarks at the meeting, Wheeler stated 
that “[t]wo weeks ago I told the convention of 
America’s cable broadband providers 
something that is worth repeating here, “If 
someone acts to divide the Internet between 
‘haves’ and ‘have nots,’” I told the cable 
industry, ‘we will use every power at our 
disposal to stop it.’” He claimed that “I will 
take a backseat to no one that privileging some 
network users in a manner that squeezes out 
smaller voices is unacceptable…[and] we have 
proposed how to stop that from happening, 
including consideration of the applicability of 
Title II.” Wheeler declared that “[t]here is only 
one Internet…[which] must be fast, robust and 
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open.” He said that “[t]he speed and quality of 
the connection the consumer purchases must 
be unaffected by what content he or she is 
using…[a]nd there has to be a level playing 
field of opportunity for new ideas…[and] [t]he 
prospect of a gatekeeper choosing winners and 
losers on the Internet is unacceptable.” 
 
Rosenworcel stated that “I support network 
neutrality…[b]ut I believe the process that got 
us to this rulemaking today is flawed.” She 
added that “I would have preferred a 
delay…[and] I think we moved too fast to be 
fair.” Rosenworcel stated that “I concur…[b]ut 
I want to acknowledge that the Chairman has 
made significant adjustments to the text of the 
rulemaking we adopt today…[by] expand[ing] 
its scope and put[ting] all options on the 
table…[which] now covers law and policy,  
Section 706 and Title II.”  
 
Pai asserted that “[a]fter the U.S. Court of 
Appeals here in Washington struck down the 
agency’s latest attempt to regulate broadband 
providers’ network management practices, I 
recommended that the Commission seek 
guidance from Congress instead of plowing 
ahead yet again on its own.” He said that “[i]n 
my view, recent events have only confirmed the 
wisdom of that approach.” Pai asserted that “I 
see no legal path for the FCC to prohibit paid 
prioritization or the development of a two-
sided market—which appears to be the sine 
qua non objection by many to the Chairman’s 
proposal.” He contended that “[a]s the NPRM 
frankly acknowledges, section 706 of the 
Telecommunications Act “could not be used” 
for such a ban…[a]nd while the NPRM resists 
saying it outright, neither could Title II.”  
 
The FCC explained that it “proposes to rely on 
a legal blueprint set out by the United States 
Court of Appeals for the District of Columbia 
Circuit in its January decision in Verizon v. FCC, 

using the FCC’s authority to promote 
broadband deployment to all Americans under 
Section 706 of the Telecommunications Act of 
1996.” The FCC noted that it “will seriously 
consider using its authority under the 
telecommunications regulation found in Title II 
of the Communications Act.”  
 
The FCC summarized the provisions of the 
NPRM:  

 Proposes to retain the definitions and 
scope of the 2010 rules, which 
governed broadband Internet access 
service providers, but not services like 
enterprise services, Internet traffic 
exchange and specialized services. 

 Proposes to enhance the existing 
transparency rule, which was upheld by 
the D.C. Circuit. The proposed 
enhancements would provide 
consumers, edge providers, and the 
Commission with tailored disclosures, 
including information on the nature of 
congestion that impacts consumers’ use 
of online services and timely notice of 
new practices. 

 As part of the revived “no-blocking” 
rule, proposes ensuring that all who use 
the Internet can enjoy robust, fast and 
dynamic Internet access. 

 Tentatively concludes that priority 
service offered exclusively by a 
broadband provider to an affiliate 
should be considered illegal until 
proven otherwise. 

 Asks how to devise a rigorous, multi-
factor “screen” to analyze whether any 
conduct hurts consumers, competition, 
free expression and civic engagement, 
and other criteria under a legal standard 
termed “commercial reasonableness.” 

 Asks a series of detailed questions 
about what legal authority provides the 
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most effective means of keeping the 
Internet open: Section 706 or Title II. 

 Proposes a multi-faceted process to 
promptly resolve and head off disputes, 
including an ombudsperson to act as a 
watchdog on behalf of consumers and 
start-ups and small businesses.  
 

Congressional Perspective 
 
On May 13, House Energy and Commerce 
Committee Chairman Fred Upton (R-MI), Vice 
Chairman Marsha Blackburn (R-TN), 
Communications and Technology 
Subcommittee Chairman Greg Walden (R-OR), 
and Vice Chairman Bob Latta (R-OH) wrote a 
letter to Wheeler “to express our grave concern 
that the Commission continues to consider 
reclassifying Internet broadband service as an 
old-fashioned “Title II” common carrier 
service.” They stated that “[s]uch unwarranted 
and overreaching government intrusion into 
the broadband marketplace will harm 
consumers, halt job creation, curtail 
investment, stifle innovation, and set America 
down a dangerous path of micromanaging the 
Internet…[and] [t]he Commission must reject 
this approach.” 
 
On May 14, Ranking Member Henry Waxman 
(D-CA) also sent a letter to Wheeler asserting 
that “I have no objection to the agency’s 
proceeding under section 706 as the preferred 
basis of authority, as this may generate less 
opposition from some quarters than 
proceeding under Title II…[b]ut the FCC 
should also use its undisputed Title II authority 
as additional authority.” He claimed that 
“[t]here are a number of ways the FCC could 
mandate automatic reinstatement of the no-
blocking and nondiscrimination protections 
under Title II of the Communications Act in 
the event that the courts once again invalidate 

the strong open Internet rules under section 
706.” 
 
PSI Looks At Online Advertising  
 
Key Points: 

 Permanent Subcommittee on Investigations 
releases report on online advertising with 
findings and recommendations 

 Chair and Ranking Member suggest that 
more regulation is needed 

 
On May 15, the Senate Homeland Security and 
Government Affairs’ Permanent Subcommittee 
on Investigations held a hearing entitled 
“Online Advertising and Hidden Hazards to 
Consumer Security and Data Privacy.”  The 
hearing focused on consumer security and data 
privacy in the online advertising industry, an 
investigation led by Ranking Member John 
McCain (R-AZ), and data collection processes 
and security vulnerabilities which result in costs 
to internet users and businesses.  
 
At the hearing, McCain expressed the belief 
that consumer privacy & safety is a serious 
issue. He expressed concern about the lack of 
regulation in this area and noted that self-
regulatory groups have not been active in 
creating standards for internet security. He 
observed that, while the Federal Trade 
Commission has brought actions against ads 
for deceptive practices, those actions involved 
some specific misrepresentation, rather than 
failure to adhere to general standards. He 
expressed his continued support for a 
commercial privacy bill of rights outlining the 
expectations consumers should have when it 
comes to dissemination of private information 
online. He argued that consumers deserve to be 
equipped with info necessary to understand the 
risks and make informed decisions regarding 
their online activities.  
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Chairman Carl Levin (D-MI) stated that today’s 
hearing is about the third parties that operate 
behind the scenes as consumers use the 
internet.  He noted the enormous complexity 
of the online advertising ecosystem. He 
observed that simply displaying ads that 
consumers see as they browse the internet can 
trigger interactions with a chain of other 
companies, and each link in that chain is a 
potential weak point that can be used to invade 
privacy or host malware that can inflict 
damage.  Levin noted that the industry’s self-
regulatory efforts are not doing enough to 
protect consumer privacy and safety.  He 
asserted that the Federal Trade Commission 
should be given the tools it needs to protect 
consumers who are using the internet.   
 
McCain (R-AZ) asked whether the problem of 
“malwaretizing” is getting worse rather than 
better. Google Senior Product Manager George 
Salem stated that the problem is not getting 
worse.  He suggested that he has seen different 
information from that provided by Spiezle. 
Yahoo Chief Information Security Officer Alex 
Stamos stated Yahoo’s data has shown that the 
problem been consistent. Levin stated 
testimony from Online Trust Alliance Founder 
and President Craig Spiezle suggests that ads 
should only be allowed from advertisers who 
can verify their sources. He asked about 
support for this type of change.  Stamos stated 
Yahoo supports the cryptography suggestions.  
He suggested Yahoo has moved many of their 
ad networks towards encryption. 
 
In conjunction with the hearing, a majority and 
minority staff report was released, which 
explained that “[f]or the past year, the 
Permanent Subcommittee on 
Investigations…has been examining issues 
central to consumer privacy and security on the 
Internet and in the broader online economy.”  
 

The staffs offered a number of finding and 
recommendations: 

 Findings: 
o Consumers risk exposure to 

malware through everyday 
activity. 

o The complexity of current 
online advertising practices 
impedes industry accountability 
for malware attacks.  

o Self-regulatory bodies alone 
have not been adequate to 
ensure consumer security 
online.  

o Visits to mainstream websites 
can expose consumers to 
hundreds of unknown, or 
potentially dangerous, third 
parties.  

o Consumer safeguards are 
currently inadequate to protect 
against online advertising 
abuses, including malware, 
invasive cookies, and 
inappropriate data collection.  

o Current systems may not create 
sufficient incentives for online 
advertising participants to 
prevent consumer abuses.  

 Recommendations 
o Establish better practices and 

clearer rules to prevent online 
advertising abuses.  

o Strengthen security information 
exchanges within the online 
advertising industry to prevent 
abuses.  

o Clarify specific prohibited 
practices in online advertising 
to prevent abuses and protect 
consumers.  

o Develop additional “circuit 
breakers” to protect consumers.  
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Upcoming Hearings and Events 
 
May 20 
FCC Oversight: The House Energy & 
Commerce Committee will hold a hearing to 
discuss oversight of the Federal 
Communications Commission. 
 
Nanotechnology Commercialization: The 
House Science, Space, and Technology 
Committee will hold a hearing to discuss how 
to move nanotechnology from laboratories to 
commercial products. 
 
May 21 
Homeland Security Nominations: The 
Senate Homeland Security and Governmental 
Affairs Committee will hold a business meeting 
to discuss Homeland Security nominations and 
markup bills, including the “DHS 
Cybersecurity Workforce Recruitment and 
Retention Act of 2014.” 
 
Manufacturing: The House Energy & 
Commerce Committee will hold a hearing to 
discuss the Promoting New Manufacturing 
Act. 
 
Astrobiology and Extraterrestrial Life: The 
House Committee on Science, Space, and 
Technology will hold a hearing to discuss 
astrobiology and the search for life in the 
universe. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Rebecca 
Konst contributed to this report. 
 
This Week in Congress was written by Laura 
Simmons.  
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